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IN THE 


United States Court of Appeal^ 

fob the District of Columbia. I 


No. 8254. 


DAVE T. TURSHINSKY, Appellant , 

v. 

WASHINGTON GAS LIGHT COMPANY, Appellee. 


Appeal from the District Court of the United States for 

the District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTERSTATEMENT OF FACTS. 

On March 7, 1940, the appellant operated in Washington 
a small grocery store. At the rear of the store were steps 
leading down to a poorly lighted basement in the front part 
of which were gas meters and also a tank of kerosene from 
which some kerosene had overflowed to the floor. 

Between nine and ten o’clock in the morning on the 
above-mentioned date, a man, (Mr. Edward C. Davis, a 
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meter-reader for tlie Gas Company), without any insignia 
indicating connection with the appellee, entered the store 
without making any statement and went directly to the 
basement. Appellant followed him downstairs and found 
him over near the gas-meters lighting matches. Fearing 
that a tire might be caused, appellant ordered the man to 
stop striking matches. The man ignored him. Whereupon 
the appellant asked the man who he was and the man re¬ 
plied that he was from the Gas Company. The appellant 
did not believe this statement because previous gas-men 
had identifying insignia and a flashlight, and this man had 
none of these. 

Thereupon the appellant, claiming to believe that the 
man was a marauder, attempted to put him out of the base¬ 
ment by pushing, pulling and shoving him. The appellant 
at all times was the aggressor. The gas-man did not mo¬ 
lest the appellant. He merely would not go out under his 
own power. Eventually the appellant pushed the gas-man 
up the stairs. There was then some exchange of words and 
the man left. 

Appellant ruptured himself as the result of pushing the 
gas-man out of the basement. The appellant had previ¬ 
ously been ruptured on both sides and had been operated 
upon. 

All the foregoing was developed in the direct examina¬ 
tion of the appellant, who was his own first witness. The 
appellee asked the appellant on cross-examination if any¬ 
one witnessed this occurrence and upon receiving a nega¬ 
tive response, renewed a motion, first made at the conclu¬ 
sion of the appellant’s opening statement to the jury, (see 
appellee’s appendix page 14) for a directed verdict upon the 
ground that there was no evidence of any assault and bat¬ 
tery of the appellant by the appellee’s agent, and that the 
appellee injured himself. 

The trial court granted this motion and directed a ver¬ 
dict for the appellee. 
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SUMMARY OF ARGUMENT. 

1. (a) The appellant sued for damages caused by an al¬ 
leged assault committed upon him by the appellee’s em¬ 
ployee. The proof showed that the employee did not as¬ 
sault the appellant, but that the appellant injured hhjiself 
in evicting the appellee’s employee from his basement. 
There being no evidence of an assault by the appellee the 
lower court properly directed a verdict for the appellee. 

(b) The second count of appellant’s complaint, wfliilc 
charging the appellee with negligence in the employmei t of 
its agent, nevertheless is dependent upon proof of an as¬ 
sault by appellee’s employee. 

(c) The appellant was guilty of contributory negligence 
as a matter of law, and the directed verdict can be sustained 
upon that theory. 

2. In vie\v of appellant’s testimony and the circumstances 
of this case, no error was committed in refusing the ap >el- 
lant the answers and data sought in his interrogatories and 
depositions, since such answers and data were either im¬ 
material oi’ constituted hearsav. 

3. This appeal should be dismissed for failure of the ap¬ 
pellant to comply with this Court’s order of October 27, 
1942. 


THE TRIAL COURT PROPERLY DIRECTED A 
VERDICT FOR THE APPELLEE. 

The complaint is in three counts which vary somewdiat in 
language, but common to all three, and the gist of the Al¬ 
leged action in each, is the averment that the appellee 
through its employee, assaulted the appellant, resulting in 
injury to the appellant. The first two counts contain an 
additional averment that the employee “then and there 
with great force and violence seized and laid hold of the 
plaintiff,” while the third count, to the same effect, avers 
that the employee “beat and bruised the plaintiff.” 

The second count alleges negligence on the part of tljie 
appellee in employing Mr. Davis, and this claim is relied 
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upon by the appellant in his brief in addition to the con¬ 
tention that an assault and battery was proved. But, it 
will be seen that the alleged negligent employment of an 
agent by the appellee is of no importance if no assault was 
committed. In other words, such employment was not the 
proximate cause of the injury sustained by the appellant. 
Between such employment and the injury is an alleged 
assault and battery that was not proved. 

The appellant fails to cite a single case to support his 
contention that appellee’s employee committed an assault 
and battery upon him. Appellee has been unable to find 
any case which approximates the facts of the one at bar. 

It is respectfully submitted that the elemental facts fail 
to establish any such assault. Moreover, the appellant’s 
causes of action, which at no time did he seek to amend, 
charge an actual, aggressive assault upon the appellant by 
the appellee’s employee, and this was not proved by fact or 
fiction. 

Appellant’s attorney persisted for many months in the 
prosecution of this appeal, but failed to utilize the time in 
research to aid this Court in passing upon his far-fetched 
theories. The undersigned feel it not intemperate to state 
that it seems to them that Mr. Halpcrn has flung at this 
Court and the appellee, by way of a brief of less than four 
full pages, a couple of theories, unsupported both by the law 
and his pleadings, and has in effect invited both of us to see 
what we can make out of it. 

Although not principally urged, and yet not wishing to 
waive the point should the court think well of it, appellee 
submits that appellant has been guilty, as a matter of law, 
of negligence or contributory negligence, as pleaded in its 
third defense. Appellant had, before the incident in ques¬ 
tion, a history of hernias (appellee’s appendix page 
15), and knew full well his predisposition to them, 
yet ho engaged in a vigorous physical struggle with 
an obdurate man, even to the extent of pushing 
him bodily up a set of stairs. It will be remem¬ 
bered that Mr. Davis remained passive throughout. Would 
it not have been x>i*oper for the lower court to have based 
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the directing of a verdict for the appellee upon this gijound 
alone? See Dove Co . v. Cook , 59 App. 1). C. 61, 32 F. (2d), 
957. 

POINTS AS TO DISCOVERY NEED NOT BE DECIDED. 

The Court need not pass directly upon the questions 
raised by the appellant as to whether the lower court erred 
in refusing discovery of certain matters sought by the ap¬ 
pellant. In view of the state of this record it is immaterial 
whether or not the discovery should have been allowed. 

(1) Appellant complains first about the action of the 
lower court in sustaining appellee’s refusal to answer part 
of interrogatory Xo. 2 and all of interrogatory Xo. 11 (R. 
6). Interrogatory No. 2 is not in the record, but we take 
the liberty of stating it here, along with interrogatory! Xo. 
1, which must be stated also in order that Xo. 2 maj be 
understood: 

“1. Have you the record of Mr. Turshinsky telephoning 
your office on March 7 and March 8, 1940?” This interrog¬ 
atory was answered: “Yes.” 

“2. "What does your record or records consist of and 
state in full ?” The first portion of this question was an¬ 
swered “Pencil memoranda of the telephone conversa¬ 
tions.” The Court sustained the appellee’s objection to 
answering that portion of interrogatory Xo. 2 which re¬ 
quired the statement of the contents of such record. 

As to interrogatory No. 11, it will be noted that the ap¬ 
pellee was requested to state in full the reports which its 
agents made as a result of talking to the appellant and his 
family. 

Anything which appellant may be quoted as having stajted 
could not be helpful to, or offered by him; and anything 
which members of his household stated regarding the jal¬ 
leged assault would have to be hearsay since appellant testi¬ 
fied that no one witnessed the incident in the cellar between 
himself and Mr. Davis. 
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(2) Appellant made a motion under Rule 37 of the Fed¬ 
eral Rules of Civil Procedure to require answers to ques¬ 
tions propounded to certain witnesses in depositions taken 
by him. The refusal to answer these questions was sus¬ 
tained by the lower court. The questions are set forth in 
the following: 

(a) Pages 11-12 of (he deposition. (R. 62-63) 

(Mr. Edward C. Davis, the appellee’s employee with 
whom appellant had the altercation was being interrogated 
by appellant’s attorney). After ascertaining that Mr. Davis 
had made a written statement to his employer of the inci¬ 
dent the following ensued: 

“Q. And what is related in that statement, is that 
true and correct?” 

“A. Yes.” 

“Q. And what you have told us now, is that what ap¬ 
pears in that statement?” 

“A. Yes.” 

“Q. Do you know where that statement is?’’ 

“A. No, I don’t.” 

“Q. Who did you give that statement to?” 

“A. Mr. Longyear had it the last time I saw it.” 

“Mr. ITalpern: I now make demand upon Mr. ilson 
or Mr. Longyear to produce the statement of Mr. Davis, so 
that the same can be properly identified, and also read into 
the deposition.” 

“Mr. Wilson: I refuse to produce it, upon the ground 
relied upon by Judge Goldsborough, this morning, when the 
application was made by Mr. Halpern for a subpoena duces 
tecum which was designed to require the production of 
these statements. I also move to strike from this deposi¬ 
tion the demand of Mr. ITalpern as being highly improper, 
in view of the ruling by Judge Goldsborough.” 

(b) Pages 17-18 of the deposition. (R. 69-70) 

(Mr. Edward B. Longyear, claims attorney for the ap¬ 
pellee, was being interrogated by Mr. Halpern). 



“Q. Have you ever learned who made the com¬ 
plaint ?” 

“A. Ever learned who made what complaint?’j 

“Q. About Mr. Davis’ entering 1634 Eleventh St., 
N. W.” 

“A. Yes. As I recall it, I am not sure whether it 
was Mr. Tursliinskv or Mrs. Turshinsky who made the 
complaint.” 

“Q. You have never talked to either of the two!” 


“A. No.” 

“Q. Who gave you the information?” 

“A. One of the boys on the telephone switchboard.” 

“Q. Do you know when it was, and what date?” 

“A. No. I don’t remember when it was, nor what 
date. I made a memorandum, but I don’t know whether 
I have it or not.” 

“Q. If you saw that office memorandum now, would 
you know the date and time?” 

“A. Probablv I would.” 

* 

“Q. I now make demand upon Mr. Wilson to pro¬ 
duce that memorandum for the purpose of refreshing 
the recollection of this witness.” 

“Mr. Wilson: I object, upon two grounds; in the first 
place, it is an effort to refresh the witness’ recollection 
about an immaterial matter, and secondly, it is an indirect 
way to require the witness to produce records that Judge 
Goldsborough ruled, this morning, he was not required to 
produce.” 

“Mr. Halpcrn: I now make demand for the production of 
this memorandum, not for the purpose of seeing it myself, 
nor do I intend to see it, but I ask that it be shown to the 
witness to refresh his recollection, and there need not be jmy 
showing of the document to counsel.” 

“Mr. Wilson: I refuse the demand.” 

“Q. And you can’t tell now, whether it was on that 
day or the next day?” 

“A. No, I can’t remember.” 



It was not material at the time, and certainly it did not 
become material later, for the appellant to establish the 
date and time that some member of the Turshinsky family 
telephoned the Gas Company, as the witness, Longyear, 
might recall it, aided bv information received bv the tele- 
phone switchboard operator of the appellee. Such infor¬ 
mation plainly could not have helped the appellant in the 
preparation of his case for trial, nor could it have properly 
thrown any light upon the appellant’s own narrative of the 
incident. Moreover, it would plainly be hearsay. 

(c) Pages 19-20 of the deposition. (R. 71-72) 

(Mr. Longyear is still being interrogated by 'Sir. Ilal- 
pern.) 

“Q. Did you secure a written statement from Mr. 
Davis?” 

“A. Xo, I don't think I did.” 

“Q. What did Mr. Davis tell you about the inci¬ 
dent?” 

“Mr. Wilson: I object to that, and I direct the witness 
not to answer it.” 

“Mr. Halpern: And I take an exception.” 

“Mr. Wilson: I state, as the ground of my objection, that 
if this is an attempt to impeach Mr. Davis, no foundation 
has been laid for the impeachment, secondly, that it is 
hearsay, and thirdly, that it is immaterial.” 

The appellant reiterates the grounds of objection just 
quoted and submits that nothing need be added thereto to 
demonstrate the invalidity of appellant’s contention about 
this point. 

(d) Pages 21-22 of the deposition. (R. 72-74) 

(Mr. Longyear is still being interrogated by Mr. Hal¬ 
pern.) 

“Q. Is there anything in your files concerning such 
an investigation by employees of the Gas Light Com¬ 
pany ? ’ ’ 


9 


“A. I don’t remember. I haven’t gone over this file 
for about six months or a year, thoroughly. I turned 
it over to Mr. Wilson—it is sort of hazy, now. You 
mean, two employees of ours called on them?” 

“Q. Yes.” 

“A. Well, what do you want me to answer?” 

“Q. Whether these two employees made writtjen or 
verbal reports.” 

“A. Well, we have had several reports. They did 
make a report, I think, on March 8th.” 

“Q. Did anyone else make a report?” j 

“A. Yes, 1 believe someone else made a report ” 

“Q. Who was the person?” 

“Mr. Wilson: 1 object to that, and I direct him not 
to answer.” 

“Mr. Halpern: I think I certainly have a right to 
find out whether employees or anybody else has knowl¬ 
edge of this accident. I am asking him in this form, 
as to whom.” 

“Mr. Wilson: If you want to know what witnesses 
we know of that are competent to testify about this 
affair we will answer, but if you want to know the 
names of our investigators or those who acted in the 
capacity of investigator, who investigated this affair, 
I object, and direct the witness not to answer.” 

“My reasons are obvious, I believe. We tender our¬ 
selves ready to answer any question that is proper. 
If you want to know whether Mrs. Turshinsky or some¬ 
one else made a report to the Gas Company, tha|t is 
wholly irrelevant, immaterial and incompetent, and 
what somebody reported after this incident, that is 
what the Court has declined to let you have this imbru¬ 
ing.” 

“Q. Nevertheless, I am asking now for the namej? of 
the investigators of the Washington Gas Light Com¬ 
pany who have knowledge of it,—anybody who inves¬ 
tigated this incident or has any possible connection 
with this affair.” 

“Mr. Longyear: I don’t quite get the question. You 
want the names of all the employees in this company 
who spoke to any of the witnesses?” 

“Q. Well, the persons who have knowledge of this 
incident, who have talked with Mr. Turshinsky, l^rs. 
Turshinsky, and Miss Turshinsky, the witness French, 
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supplied by the plaintiff, and Dr. Herbert Abramson, 
and Mr. Davis.” 

Reading further in the deposition discloses that Mr. Hal- 
pent‘s demand here was complied with. (Pages 23-26 of 
the deposition (R. 75-78). 

“Mr. "Wilson: In order to save time, in answer to 
Mr. Ilalpern’s demand for the names of individuals 
who may have talked to Mr. Turshinsky, Mrs. Tur- 
shinsky and Miss Turshinsky, to Dr. Abramson, the 
colored man named French and/or to Mr. Davis, I 
make the following statement: 

“It appears that no one connected with the Gas Com¬ 
pany after the incident has talked to Mr. Turshinsky, 
or Miss Turshinsky and it further appears that at no 
time has anybody connected with the Gas Company 
talked to the colored man named French; that Dr. 
Warren W. Sager has talked to Dr. Abramson, and 
possibly to correct the foregoing it might be added that 
Dr. Sager talked to Mr. Turshinsky. 

“As to Mrs. Turshinsky it appears possible that Mr. 
R. Keith, Lisle Howard, David S. Mobley, R. C. Ray, 
and Mr. Atwood, all of the Gas Company, have talked 
to Mrs. Turshinsky. As to Mr. Davis, it appears that 
Mr. Longyear, Mr. Edward T. Stafford, Secretary of 
the Gas Company, Mr. R. C. Ray, of the Credit Depart¬ 
ment, and Mr. Atwood and Mr. Thomas Mutchlcr; also, 
it is possible that Mr. Wallace, in the credit department 
lias talked to Mr. Davis, but this is not definitely 
known.” 

“Q. Any of the names that were given by Mr. Wilson 
as counsel for the defendant, did any of those persons 
talk to Mrs. Turshinskv personallv, at the premises 
1634 Eleventh St. N. W>” 

“Mr. Wilson: I think it is recorded that some of 
them did. I can’t just say, though, whether it was one 
dav or the other.” 

“(The following questions were answered by Mr. 
Wilson.) ” 

“Mr. Halpern: Which ones?” 

“Mr. Wilson: I would give you that if I had it, but 
I don’t know, whether or not I have it. Yes, here it is. 
On March S, Mr. Atwood and Mr. Ray called at 1634 
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Eleventh St., N. W., and saw Mrs. Tursliinsky. The 
contact with Mrs. Turshinsky by the telephone opera¬ 
tors, that is Mobley, Howard and Keith was over the 
telephone.” 

“Mr. Halpcrn: No other personal visit was made by 
any employee of the Washington Gas Light Company 
between March 7 and March 8 except by the two in¬ 
dividuals named? ’ ’ 

“Mr. Longyear: None that I know of.” 


“Q. Did they make a written report?” 

“A. Do you mean, did those two who called on Mrs. 
Turshinskv make a written report ?” 

“Q. Yes.’/ 

“A. I believe they did. As I recall it, they did make 
out a report.” 

“Mr. Wilson: I wish to state for the record that I 
have the records of the Washington Gas Light Com¬ 
pany, and I refuse to produce them, as confidential (com¬ 
munications.” 

“Mr. Halpern: I state that these reports were made 
by the employees to the Washington Gas Light Com¬ 
pany long before suit was filed and long before Mr. 
Wilson was brought in or became their attorney in this 
particular case.” 

“Mr. Wilson: I object to producing them as evi¬ 
dence, because they are wholly immaterial, incom¬ 
petent, hearsay and every other objection that a man 
can think of in there in regard to the inadmissibility of 
evidence. ’ ’ 

“Mr. Halpern: It is the contention of counsel for 
the plaintiff that this certainly would fall within the 
purview of information to be used for the purpose of 
discovery.” 

“Mr. Wilson: Now, we tender ourselves ready to 
give you the names of every individual having anv re- 
lation whatsoever with this incident, if we have s|uch 
names.” 

“Mr. Halpern: 1 assume, Mr. Longyear, that you 
have already given us that with your statement thru 
counsel.” 

“Mr. Wilson: I just want to make it clear. I |am 
just objecting that these records should not be pro¬ 
duced, principally based upon the fact that Judge 
Goldsborough so ruled this morning.” 
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Evidently, the reports declined in the foregoing colloquy 
are the ones referred to in (1) supra ; and the reasons stated 
there are, of course, equally applicable here. 

(3) Appellant moved under Rule 34 of the Federal Rules 
of Civil Procedure to require the appllee to permit the in¬ 
spection of statements by all the witnesses having knowledge 
of the relevant facts which were in the possession of the 
appellee. (This would include the Davis statement referred 
to in 2 (a) supra.) This motion was denied by the lower 
court. 

There is a lack of unanimity of opinion amongst the Dis¬ 
trict Courts upon this question. The Federal District 
Judges in New York appear to permit inspection, while 
those sitting in other Districts, notably Maryland (Mary¬ 
land etc . v. Pan-American Bus Lines, Inc., 3 F. R. S. 315— 
Chesnut, D. J., U. S. Dist. Ct., D. Md.), Pennsylvania 
(Piorkowski v. Socony Vacuum Oil Co., 4 F. R. S. 545— 
Watson, D. J., U. S. Dist. Ct., M. D. Pa.), Missouri (Pop- 
pino v. Jones Store Co., 3 F. R. S. 376—Otis D. J., U. S. 
Dist. Ct., W. D. Mo.), and Michigan ( Courteau v. Interlake 
Steamship Co.. 4 F. R. S. 546—Raymond D. J., U. S. Dist. 
Ct., W. D. Mich.), do not require it. 

However, with regard to all these questions raised by the 
appellant, the answer is short and simple. The issue in the 
case is whether the appellant was assaulted. If he was as¬ 
saulted, then the motion for a directed verdict should not 
have been granted and this case should be reversed and re¬ 
manded for a new trial. If he was not assaulted, then the 
trial court was correct in directing a verdict unless the dis¬ 
covery sought by the appellant could have supplied addi¬ 
tional factual light upon the incident, either in preparation 
for trial or at the trial itself. But the appellant testified 
fully upon direct examination, as set forth in our Counter¬ 
statement of the Facts, and as to the single question upon 
cross-examination he answered that there were no other 
witnesses to the incident besides himself and Mr. Davis. 
Assuming that Mr. Davis’ statement naturally would throw 
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some light upon the occurrence, it can hardly be claimed 
by the appellant that there would be any admission by Mr. 
Davis in contradiction of the appellant’s negative version 
of the assault; and so, the conclusion is inevitable^ that 
everything which the appellant was seeking by way (}f dis¬ 
covery and deposition, and which is now complained of, 
must fall within the category of being either immaterial or 
hearsay. 

For the foregoing reasons, it is respectfully submitted 
that the judgment of the lower court should be affirmed. 

MOTION TO DISMISS THIS APPEAL. 

The appellee hereby renews a motion, previously madji and 
denied, to dismiss this appeal because of the failure of the 
appellant to comply with this Court’s order of October 27, 
1942. Without detailing herein the procedural delayis on 
the part of the appellant between the filing of his Notice of 
Appeal on February 9, 1942, and the date of October 7, 
1942, we respectfully call this Court’s attention to the fol¬ 
lowing : 

On October 7, 1942, this Court granted appellant until 
October 12, 1942 within which to file an appeal bond below 
and within which to file his brief herein—“failing wiich 
this case shall stand dismissed.” 

On October 12, 1942, Mr. Halpern filed an appeal bond 
below executed by himself for the appellant; and on Octo¬ 
ber 14, 1942, appellee so informed this Court. | 

On October 27, 1942, this Court entered an order requir¬ 
ing the appellant within five days to file an appeal bond 
executed “by appellant as principal, in his own person, or, 
if by his attorney-in-fact, with authority of such attorney- 
in-fact attached thereto, and with sufficient surety.” 

This has not been done. 

Respectfully submitted, 

Roger J. 'Whiteford, 

John J. Wilson, 

Attorneys for Appellee. 


APPELLEE’S APPENDIX. 

APPELLEE’S MOTION FOR DIRECTED VERDICT ON 
APPELLANT’S OPENING STATEMENT. 

(The following should be inserted where the asterisks 
appear on page 11 of the appellant’s Appendix. It may be 
found on pages 30 and 31 of the Record.) 

Mr. Wilson: May we approach the bench! 

(The following proceedings were had at the bench, out of 
hearing of the jury:) 

Mr. Wilson: If your Honor please, we move for a di¬ 
rected verdict upon the opening statement upon the ground 
that there is no evidence of any assault committed by Davis; 
that the evidence shows that Davis was an employee of the 
Gas Light Company and had a right to be in the premises. 
The whole statement of Mr. Halpern is to the ellect that 
the plaintiff undertook to eject Davis, and that Davis did 
not make any counter assault, but that they waltzed around 
a while and the plaintiff was trying to eject him. There 
has been no evidence that Davis did anything more than 
simply oppose or refuse to be removed. 

The Court: Are you going to prove that ? 

ill*. Halpern: That is right. I will prove that— 

The Court: Is that all that you are going to prove, that 
this man undertook to put him out! You are charging 
Davis with assault. 

Mr. Halpern: Davis resisted the assault and threw this 
man off. My statement shows that, that Davis resisted and 
threw this man off and refused to leave the premises. 

Mr. Wilson: He was trying to get away from the man. 

Mr. Halpern: Xo. 

Mr. Wilson: Xo counter assault, if your Honor please. 

The Court: I will overrule the motion for the time being. 

Mr. Halpern: He was a trespasser. 

The Court: You had better have more than that. 

Mr. Wilson: He is not a trespasser. 
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Mr. Halpern: There was no identification. He was a 
trespasser. Tursliinsky made every reasonable effdrt un¬ 
der the circumstances. If he had reason to believe [under 
the circumstances that this man was a trespasser— 

Mr. Wilson: But he was not in fact. 

Mr. Halpern: It is not what he is in fact— 

The Court: I will deny the motion. Go ahead with your 
statement. 

(Whereupon proceedings at the bench were concluded.) 

(Mr. Wilson made an opening statement to the jury on 
behalf of the defendant.) 

TESTIMONY OF APPELLANT REGARDING H}S 
PREVIOUS HISTORY OF HERNIAS. 

Q. Had you ever been operated—have you ever had trou¬ 
ble with that side before? 

A. Yes, sir. 

Q. When: 

A. I was operated on that side in 1922. 

Q. Where ? 

Mr. Wilson: Excuse me. May we have the side identi¬ 
fied ? 

Mr. Halpern: He said, the left side. 

By Mr. Halpern: 

Q. That side was operated on in 1922? 

A. Yes. 

Q. Where was that? 

A. That was in Portland, Oregon. 

By the Court: 

Q. Portland, Oregon? 

A. Yes, sir. 

Q. In 1922? 

A. Yes, sir. 

Q. What hospital there? 

A. I can’t think of the name of it. 

The Court: Go ahead. 
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By Mr. Halpern: 

Q. You don’t remember! 

A. It was some kind of a Sisters’ hospital. I don’t re¬ 
member for a minute. 

Q. Some kind of a Sisters’ hospital! 

A. Yes. I don’t remember. 

Q. Did you have any trouble with that side between 1922 
and March 7, 1940! 

A. No, sir. 

Q. Did vou notice anything after vou suffered this pain 
on March 7, 1940! 

A. Did I notice anything! 

Q. Anything at all, any protrusion or anything like that 

in vour bodv! 

» % 

A. I don’t know what you mean. 

The Court: I think the doctors who examined him can go 
into that. 

By the Court: 

Q. Do you suffer pain now! 

A. Yes, sir. 

Q. Do you wear a truss or one of these belts! 

A. I don’t wear a truss. I can’t wear it. 

Mr. Halpern: What was that! 

The Court: He said he can’t wear it. 

By the Court: 

Q. Why! 

A. I can’t get used to it. 

Q. Did they prescribe one? 

A. I wore one for a while, but I can’t wear one. I ain’t 
used to it. 

By Mr. Halpern: 

Q. Did you have any pain in your side on the other side? 
A. I had a slight pain on the other side. 

Q. Have you a hernia of the right side now, too? 

A. Yes. 
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Q. Do you know when that developed? 

A. That came sometime in May. 

Q. May, 1940? 

A. Same year, yes. 

Q. Were you ever operated on that side? 

A. Operated on that side in 1936. 

Q. About when in 1936 ? 

A. In July, 1936. 

Q. Where was that? 

A. That w r as in Baltimore. 

Q. What hospital? 

A. Sinai Hospital. 

The Court: I understand he has been operated on twice 
for a hernia, one on the left and one on the right. The one 
on the left was operated on in Portland, Oregon, in 1922 
and the other one in Baltimore in 1936. 

Mr. Halpern: Yes. 

By Mr. Halpern: 

Q. Between July, 1936, and March 7, 1940, did you have 
any trouble with your right side? 

A. No, sir. 

(Record, pp. 42-43.) 


